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JUDGMENT

Laws (Ter.Ed., 1932) ch. 231, § 57. For affidavit of default,
see 2 Minn.Stat. (Mason, 1927) § 9256.

Note to Subdivision (b). The provision in paragraph (1)
for the entry of judgment by the clerk when plaintiff claims a
gum certain is found in the N.Y.C.P.A. (1937) § 485, in
Calif Code Civ.Proc. {Deering, 1937) § 585(1), and in
Conn.Practice Book (1934) § 47. For provisions similar te
paragraph (2), compare CalifCode, supra, § 585(2);
NY.CPA (1937} § 490; 2 Minn.Stat. (Mason, 1927)
§ 9256(3); 2 Wash.Rev.Stat.Ann. (Remington, 1932) § 411(2).
U.S.C., Title 28, § 1874, formerly § 785 (Action to recover
forfeiture in bond) and similar statubes are preserved by the
last clause of paragraph (2).

Note to Subdivision (e). This restates substantially the
last clause of U.S.C,, Title 28, [former] § 763 (Action against
the United States under the Tucker Act). As this rule
governs in all actions against the United States, U.S.C., Title
28, [former] § 45 (Practice and procedure in certain cases
under the interstate commeree laws} and similar statutes are
modified insofar as they contain anything inconsistent there-
with.

Supplementary Note

Note. The operation of Rule 55(b) (Judgment) is directly
affected by the Soldiers” and Sailors” Civil Relief Act of 1940,
50 U.S.C, Appendix, § 501 et seq. Section 200 of the Aet [50
U.5.C. Appendix, § 520] imposes specific requirements which
must be fulfilled before a default judgment can be entered,
e.g., Ledwith v. Storkan, D.Neb.1942, 6 Fed.Rules Serv.
60b.24, Case 2, 2 F.R.D. 539, and also provides for the
vacation of a judgment in certain c¢ireumstances. See diseus-
sion in Commentary, Effeet of Conscription Legislation on
the Federal Rules, 1940, 3 Fed.Rules Serv, 725; 3 Moore’s
Federal Practice, 1938, Cum.Supplement § 55.02.

1987 Amendment

The amendments are technical. No substantive change is
intended.

2007 Amendments

The lanpuage of Rule 55 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent
throughout the rules. These changes are intended to be
stylistic only.

Former Rule 55(a} directed the clerk to enter a default
when a party failed to plead or otherwise defend “as provid-
ed by these rules” The implication from the reference to
defending “as provided by these rules” seemed to be that the
clerk should enter a defaunit even if a party did something
showing an intent to defend, but that act was not specifically
described by the rules. Courts in fact have rejected that
implication. Actg that show an intent to defend have fre-
quently prevented a default even though not connected to
any particular rule. “[Als provided by these rules” is deleted
to reflect Rule 55(a)’s actual meaning.

Amended Rale 55 omits former Rule 55(d), which included
two provisions. The first recognized that Rule 55 applies to
deseribed claimants, The list was incomplete and unneces-
sary. Rule 55(a) applies Rule 55 to any party against whom a
judgment for affirmative relief is requested. The second

Rule 56

provision was a redundant reminder that Rule 54(c} limits
the relief available by default judgment.

2009 Amendments

The time set in the former rule at 3 days has been revised
to 7 days. See the Note to Rule 6.

Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial
Summary Judgment. A party may move for
summary judgment, identifying each elaim or de-
fense—or the part of each claim or defense—on
which summary judgment is sought. The court
ghall grant summary judgment if the movant
shows that there is no genhuine dispute as to any
material fact and the movant is entitled to judg-
ment as a matter of law. The court should state
on the record the reasons for granting or denying
the motion.

(b) Time to File a Motion. Unless a different time
is set by local rule or the court orders otherwise, a
party may file a motion for summary judgment at
any time until 30 days after the close of all
discovery.

(c) Procedures.

(1) Supporting Factual Positions. A party as-
serting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materiais in
the record, including depositions, docu-
ments, electronieally stored information,
affidavits or declarations, stipulations (in-
cluding those made for purposes of the
motion only), admissions, interrogatory an-
swers, or other materials; or
showing that the materials ecited do not
establish the absence or presence of a
genuine dispute, or that an adverse party
cannot produce admissible evidence to sup-
port the fact.

(2) Objection That a Fact Is Not Supported by
Admissible Evidence. A party may object
that the material cited to support or dispute a
fact cannot be presented in a form that would
be admissible in evidence.

(3) Materials Not Cited. The court need consid-
er only the cited materials, but it may consid-
er other materials in the record.

(4) Affidavits or Declarations. An affidavit or
declaration used to support or oppose a mo-
tion must be made on personal knowledge, set
out facts that would be admissible in evi-
dence, and show that the affiant or declarant
is competent to testify on the matters stated.

(B)

Complete Annotation Materials, see Title 28 U.S.C.A.
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Rule 56

(d) When Facts Are Unavailable to the Nonmov-
ant. If 2 nonmovant shows by affidavit or decla-
ration that, for specified reasons, it cannot present
facts essential to justify its opposition, the court
may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations
or to take discovery; or

(3) issue any other appropriate order,

(e) Failing to Properly Support or Address a Fact.
If a party fails to properly support an assertion of
fact or fails to properly address another party’s
assertion of fact as required by Rule 56(c), the
court may:

(1) give an opportunity to properly support or
address the fact;

(2) consider the fact undisputed for purposes of
the motion;

(3) grant summary judgment if the motion and
supporting materials—including the facts con-
sidered undisputed--—-show that the movant is
entitled to it; or

(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After

giving notice and a reasonable time to respond,

the court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a
party; or

(3) congider summary judgment on its own after
identifving for the parties material facts that
may not be genuinely in dispute.

Failing to Grant All the Requested Relief. If

the court does not grant all the relief requested

by the motion, it may enter an order stating any

material fact—including an item of damages or

other relief—that is not genuinely in dispute and

treating the fact as established in the case.

(h) Affidavi{ or Declaration Submitted in Bad
Faith. If satisfied that an affidavit or declaration
under this rule is submitted in bad faith or solely
for delay, the court—after notice and a reasonable
time to respond—may order the submitting party
to pay the other party the reasonable expenses,
including attorney’s fees, it incurred as a result.
An offending party or attorney may also be held
in contempt or subjected to other appropriate
sanctions.

(Amended December 27, 1946, effective Mareh 19, 1948;
January 21, 1963, effective July 1, 1963; March 2, 1987,
effective August 1, 1987, April 30, 2007, effective December

(g)

RULES OF CIVIL PROCEDURE

1, 2007; March 26, 2009, effective December 1, 2009; April
28, 2010, effective December 1, 2010.)

1937 Adoption

This rule is applieable to all actions, sincluding these
against the United States or an officer or agency thereof.

Summary judgment procedure is a method for promptly
disposing of actions in which there is ro genuine issue as to
any material fact. It has been extensively used in England
for more than 50 years and has been adopted in a number of
American states. New York, for example, has made great
use of it. During the first nine years after its adoption there,
the records of New York county alone show 5,600 applica-
tions for summary judgments. Report of the Commission on
the Administration of Justice in New York State (1934), p.
383. See also Third Annual Report of the Judicial Council
of the State of New York {1937}, p. 30.

In England it was first employed only in cases of ligui-
dated claims, but there has been a steady enlargement of the
scope of the remedy until it is now used in actions to recover
land or chattels and in all other actions at law, for Lquidated
or unliquidated claims, except for a few designated torts and
breach of promise of marriage. English Rules Under the
Judicature Act (The Annual Practice, 1937) O. 3, r. 6;
Orders 14, 14A, and 15; see also 0. 32, r. 6, authorizing an
application for judgment at any time upon admissions. In
Michigan (3 Comp.Laws (1929) § 14260) and Illinois (Smith-
Hurd TLStats. c. 110, §§ 181, 259.15, 258.16), it is not limited
to liquidated demands. New York (N.Y.R.C.P. (1937) Rule
113; see also Rule 107) has brought so many classes of
actions under the operation of the rule that the Commission
on Administration of Justice in New York State (1934)
recommend that all restrictions be removed and that the
remedy be available “in any action” (p. 287). For the history
and nature of the summary judgment procedure and citations
of state statutes, see Clark and Samenow, The Summary
Judgment (1929), 38 Yale L.J. 423.

Note to Subdivision (d). See Rule 16 (Pre-Trial Proce-
dure; Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to
rules in Michigan. Mich.Court Rules Ann. (Searl, 1933) Rule
30.

1946 Amendment

Note to Subdivision (a). The amendment allows a claim-
ant to move for a summary judgment at any time after the
expiration of 20 days from the commencement of the action
or after service of a motion for summary judgment by the
adverse party. This will normally operate to permit an
earlier motion by the claimant thar under the original rule,
where the phrase “at any time after the pleading in answer
thereto has been served” operates to prevent a claimant from
moving for summary judgment, even in a case clearly proper
for its exercise, until a formal answer has been filed. Thus
in Peoples Bank v. Federal Reserve Bunk of San Francisco,
N.I.Cal.1944, 58 F.Supp. 25, the plaintiff's countermotion for
& summary judgment was stricken as premature, because the
defendant had not filed an answer. Since Rule 12(a} allows
at least 20 days for an answer, that time plus the 10 days
required in Rule 56(c) means that under original Rule 56(z) a
minimum period of 30 days necessarily has to elapse in every

Compleie Annotation Materials, see Title 28 1J.S.C.A.
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GUAM RULES OF C1VIL PROCEDURE

the defendant, if the defendant has been defaulted for failure to appear and is not an infant or
incompetent person.

(2) By the Court. In all other cases the party entitled to a judgment by default shall
apply to the court therefor; but no judgment by default shall be entered against an infant or
incompetent person unless represented in the action by a general guardian, committee,
conservator, or other such representative who has appeared therein. If the party against
whom judgment by default is sought has appeared in the action, the party (or, if appearing
by representative, the party’s representative) shall be served with written notice of the
application for judgment at least 3 days prior to the hearing on such application. If, in order
to enable the court to enter judgment or to carry it into effect, it is necessary to take an
account or to determine the amount of damages or to establish the truth of any averment by
evidence or to make an investigation of any other matter, the court may conduct such
hearings or order such references as it deems necessary and proper, and shall accord a right
of trial by jury to the parties when and as required by any statute.

(¢) Setting Aside Default. For good cause shown, the court may set aside an entry of default
and, if a judgment by default has been entered, may likewise set it aside in accordance with Rule
60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claimants. The provisions of this rule apply whether
the party entitled to the judgment by default is a plaintiff, a third-party plaintiff, or a party who
has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject to the
limitations of Rule 54(c).

(e) Judgment Against the Government of Guam. No judgment by default shall be entered
against the Government of Guam or an officer or agency thereof unless the claimant establishes a
claim or right to relief by evidence satisfactory to the court.

SOURCE: FRCP 55 (2003).
Rule 56. Summary Judgment,

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross-claim or
to obtain a declaratory judgment may, at any time after the expiration of 20 days from the
commencement of the action or after service of a motion for summary judgment by the adverse
party, move with or without supporting affidavits for a summary judgment in the party’s favor
upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or cross-claim is
asserted or a declaratory judgment is sought may, at any time, move with or without supporting
affidavits for a summary judgment in the party’s favor as to all or any part thereof.

(c) Motion and Proceedings Thercon. The motion shall be served at least 10 days before the
time fixed for the hearing. The adverse party prior to the day of hearing may serve opposing
affidavits. The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
Judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered
on the issue of liability alone although there is a genuine issue as to the amount of damages.

66
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(d) Case Not Fully Adjudicated on Motion. If on motion under this rule judgment is not
rendered upon the whole case or for all the relief asked and a trial is necessary, the court at the
hearing of the motion, by examining the pleadings and the evidence before it and by
interrogating counsel, shall if practicable, ascertain what material facts exist without substantial
controversy and what material facts are actually and in good faith controverted. It shall
thereupon make an order specifying the facts that appear without substantial controversy,
including the extent to which the amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just. Upon the trial of the action, the facts
so specified shall be deemed established, and the trial shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits to be supplemented
or opposed by depositions, answers to interrogatories, or further affidavits. When a motion for
summary judgment is made and supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of the adverse party’s pleading, but the adverse party’s
response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing
that there is a genuine issue for trial. If the adverse party does not so respond, summary
judgment, if appropriate, shall be entered against the adverse party.

() When Affidavits are Unavailable. Should it appear from the affidavits of a party
opposing the motion that the party cannot for reasons stated present by affidavit facts essential to
justify the party’s opposition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had,
or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any time
that any of the affidavits presented pursuant to this rule are presented in bad faith or solely for
the purpose of delay, the court shall forthwith order the party employing them to pay to the other
party the amount of the reasonable expenses which the filing of the affidavits caused the other
party to incur, including reasonable attorney’s fees, and any offending party or attorney may be
adjudged guilty of contempt.

SOURCE: FRCP 56 (2003).
Rule 57. Declaratory Judgments.

The procedure for obtaining a declaratory judgment shall be in accordance with these rules,
and the right to trial by jury may be demanded under the circumstances and in the manner
provided in Rules 38 and 39. The existence of another adequate remedy does not preclude a
Jjudgment for declaratory relief in cases where it is appropriate. The court may order a speedy
hearing of an action for a declaratory judgment and may advance it on the calendar.

SOURCE: FRCP 57 (2003).
Rule 58. Entry of Judgment.

(a) Separate Document.
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